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ACTS AMENDMENT (DOMESTIC VIOLENCE) BILL 2004 
Second Reading 

Resumed from 26 August. 

HON PETER FOSS (East Metropolitan) [10.23 am]:  Yesterday I expressed concern about the definition of 
“other personal relationship”.  It is important that we look at this.  The concern I have is that nowadays, 
especially among maturer people, many partners maintain their own houses separately and carry on a fairly 
intimate relationship without one person moving into the other person’s house and vice versa.  That is obviously 
another personal relationship, but not a personal relationship of a domestic nature.  The essence of this - it is 
reflected in the papers I read from and tabled yesterday - is that this type of violence is associated with the 
breaking off of an intimate relationship, although it is not necessarily one from the same house.  Certainly people 
in their later years who have already had one marriage dissolve and are living apart do not want to give up their 
independence or assets and throw their lot in totally; nonetheless they carry on for all intents and purposes, as far 
as the public is concerned, as a married couple.  I know a number of people who have had extensive 
relationships during which they have nonetheless maintained their independent establishments - they might have 
stayed at each other’s place from time to time - but they did not turn it into a household in the sense that we 
would talk of a domestic relationship.  The Bill defines “other personal relationship” as -  

. . . a personal relationship of a domestic nature in which the lives of the persons are, or were, 
interrelated and the actions of one person affects, or affected, the other person; 

We might be able to use the word “intimate” somewhere in that definition.  Clause4(1)(f) reads -  
who have, or had, an intimate personal relationship, or other personal relationship, with each other.   

Perhaps it is enough that intimate personal relationship is referred to in paragraph (f).  However, I am bit a 
concerned that we may have left those people out.  Perhaps the minister can consider that and advise me whether 
he thinks it is covered in any event by the reference to an intimate relationship or other personal relationship in 
paragraph (f).   

I note that one of the minister’s amendments on the notice paper takes up the concept of an “imagined personal 
relationship”.  I am pleased about that, although it is something that we have to work on.  The minister’s 
amendment will do two things: first, it will redefine an “intimate personal relationship”.  His definition is a good 
one, and I am happy with it.  However, I have a slight problem with the method he adopted, although it is the 
same method that I thought of and nearly used to draft an amendment.  I decided against it because I believe it 
would be offensive to a victim of an imagined personal relationship to bring an application forward based on 
domestic or family violence.  What they are saying is, “I have no relationship with you; it’s in your 
imagination.”  Members have no idea how important the mental element is in all of this.  Although that was an 
appealing drafting method - I could not see any problems with the relief that followed from it, or the basis of it - 
I saw a problem with a person having to say that he or she wants a restraining order against a person based on 
that person’s domestic or family violence, when the basis for it is, “I have nothing to do with them.”   
Hon Adele Farina:  Wouldn’t the person be able to get a misconduct order?   
Hon PETER FOSS:  That is what I have done here.  However, I do not think that is right.  One of the good things 
about this is that it has not allowed misconduct orders.  For all these things a person can get a violence 
restraining order.  That is appropriate because that is what is apprehended.  All the remedies are right.  The only 
objection I have -  
Hon Adele Farina:  That situation would fall outside the Act.   
Hon PETER FOSS:  No, it will fall inside the Act; that is exactly the point.  As defined in the Bill, an act of 
domestic violence - this is one of the major changes I really support - includes-  

(d) behaving in an ongoing manner that is intimidating, offensive, or emotionally abusive towards 
the person; 

The new definition of “domestic violence” goes well beyond the old definition of “personal violence”.  The new 
definition also includes -  

(c) damaging the person’s property, including the injury or death of an animal that is the person’s 
property;  

We are not just talking about a dispute between neighbours in which one neighbour starts giving the other a hard 
time by cutting down his bush or poisoning his dog.  When a person is in an imagined personal relationship, it is 
a far more upsetting event.  We must take stalking into account.  One of the reasons that restraining orders are 
needed is to allow the prosecution for stalking to take place.  That is one thing that is almost a necessary prelude 
to a prosecution for stalking.  One of the comments that was made by one person who was stalked was that it 
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was like being raped slowly.  The stalker interferes with the most intimate parts of another person’s life and 
treats that person with an intimacy that is totally undesired.  That is what makes it offensive.  Although, in the 
case of a family relationship, there are some requests for restraining orders while a relationship continues, most 
of them occur at the time when the victim has decided to have nothing more to do with the stalker and says, 
“That’s enough.  Let’s bring it to an end.  I don’t want an intimate relationship with you any more.”  For those 
people who have become plagued with all the things that are stated in the Bill as being domestic violence, it is 
the constant invasion of their self that is the problem.  As I said, one victim’s statement was that it was like being 
raped slowly.   

I believe the same thing applies to a person who pursues another in exactly the same way, seeking an intimacy 
for which there is no basis.  I do not know whether any members have had to deal with people who have come 
into their office and are in that situation.  When I was Attorney General, there were a number of these cases.  
Members would be amazed how many total kooks are in the community.  On the slightest of meetings, and 
sometimes without a meeting at all, they decide that a person loves them.  It was just a matter of getting people 
to understand the case.   

Hon Paddy Embry:  I must admit, honourable member, that I have never had that problem.  I would have liked 
more of it! 

Hon PETER FOSS:  Hon Paddy Embry should have had more hair!   

I do not think all the provisions are necessary.  I do not think the 72-hour order is needed, and I do not think the 
police order is needed.  Although the police order provision might be handy, I do not think it can be said that it is 
definitely needed.  I looked at it.  In fact, I am pleased that the minister has put that on the supplementary notice 
paper, because it allows me to go through the mental processes by which I came to that conclusion.  I might not 
have picked the best solution, but I believe we need a solution that does not say to people that they will have to 
go to the court and seek a restraining order on the basis of domestic violence, because they will say, “What has it 
got to do with domestics or families?  This person is a stranger.  He is just treating me as a member of his family, 
or as though I was domestically related to him, but I am not.”  I believe there is a slight problem with that.  

One of the other things I contemplated was that we give it another name and say that for all purposes an 
application in respect of that kind of violence is to be dealt with as though it were a case of domestic violence.  
That is another possibility.  I know that the minister does not intend to go into committee at the end of this 
debate, but I would like him to think about that.  I am entirely sympathetic to the wording of his amendment, 
except from the point of view of the victim.  I believe that we must take the victim into account, because that is 
what this legislation is about.  This is very victim-sympathetic legislation.  As I have said, I do not often get the 
chance to say that I commend the Government on something, but I do in this case.  I believe the Government has 
done a very good job indeed.  I am sure that its intent is exactly the same as mine, and I am sure that it will take 
that on board and think about how we can meet the concerns of a victim who is said to be involved in domestic 
violence. 

Very good progress has been made on proposed section 11B of this legislation, which states - 

A violence restraining order may be made for the benefit of a child if the court is satisfied that - 

(a) the child has been exposed to an act of domestic violence committed by or against a person 
with whom the child is in a domestic relationship and the child is likely again to be exposed to 
such an act; or 

(b) the applicant, the child or a person with whom the child is in a domestic relationship 
reasonably fears that the child will be exposed to an act of domestic violence . . .  

That is fantastic.  Quite apart from the relief it gives, that is a recognition of the violence against a child via the 
violence against a parent.  That must be understood and accepted.  It must be got across to some magistrates, and 
it certainly must be got across to the police.  That is an excellent statement of one of the major effects of 
domestic violence.   

Some very important changes are made to section 12.  Previously, it had to be shown that the applicant would 
suffer personal violence.  There were terrible problems with that.  A decision of Justice McKechnie made it 
extremely difficult.  It was not enough that the victim had been turned into a quivering nervous wreck by mental 
games that were being played, which caused the victim to be concerned about it; it had to be shown that the 
victim thought she would be hurt.  Unfortunately, that decision was misinterpreted by some Magistrates Courts.  
I remember one lady who came to my office.  She had been able to show that she was likely to suffer personal 
injury and that she had been turned into a quivering wreck as a result of the actions of the stalker.  The 
magistrate dismissed it on the grounds of the McKechnie decision because of the fact that she had been turned 
into a quivering wreck.  The magistrate seemed to forget that McKechnie’s decision was not that a person could 
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not get an order if there was that element, but that that was not sufficient.  The magistrate should have granted 
the restraining order based on the real reasons in McKechnie’s judgment.  I believe that McKechnie’s judgment, 
despite being correct, showed a deficiency in the law.  Therefore, clause 12(2) states - 

the person seeking to be protected will have committed against him or her an act of abuse 

The good thing about that is that it means one thing in the case of personal violence and it means another thing in 
the case of domestic violence, or any other form of violence.  That is good. 

Clause 12(3) adds the following paragraph after section 12(1)(b) - 

the need to ensure that children are not exposed to acts of domestic violence; 

I heartily endorse that statement of policy.  Under clause 12(4), a new paragraph is inserted after section 12 
(1)(d) of the Restraining Orders Act.  Section 12 of the Act deals with the matters to be considered by the court.  
Under this clause, one such matter is - 

the past history of the respondent and the person seeking to be protected with respect to applications 
under this Act, whether in relation to the same act or persons as are before the court or not; 

That is a change in the way in which evidence is looked at.  However, it is absolutely vital, because this type of 
behaviour is seldom in isolation.  The problem is that it often takes several applications to the court before it 
starts to be taken seriously, because an applicant might apply before a different person every time.  I believe it is 
a matter of considerable concern that we have not had the ability to deal with a course of conduct.  Again I 
congratulate the Government, and I also congratulate the committee, because in many ways it was also 
responsible for this change.   

Of course, that requires further consequential amendments to section 13.  In particular, one amendment is that 
the word “offence” will be changed to “act”.  After section 13(4), the following subsection is inserted - 

If a violence restraining order imposes a restraint referred to in subsection (4) or for some other reason 
the court is satisfied that it is necessary to do so, the court is to ensure that the order makes provision for 
the person seeking to be protected or the respondent to recover personal, and other prescribed, property 
from a place specified in the order - 

That is the other side of the coin.  A number of men suddenly found themselves excluded from the family home 
on the application of the wife.  Everything they had was in the home, and they could not get it out.  There has 
been a tendency for courts to keep postponing the hearing of a matter, so it might have been months before they 
were able to retrieve their possessions from the family home.  Under this Bill, that will now be possible.   

Clause 15 deals with another matter of procedure that I had to deal with.  The only support for many women is 
from people at refuges.  A number of very warm and helpful people assist women in these circumstances.  One 
magistrate in one court - I will not mention which one - continually excluded the helper from a refuge from 
sitting next to the woman in the court and taking some notes so that the helper could tell the woman afterwards 
what had happened.  It is a very traumatic experience for a person who has been subjected to domestic violence 
and who has had to go to a refuge with her child to go to court and apply for a restraining order, especially if it 
then becomes a defended restraining order and the woman must face cross-examination by the person who 
abused her.  Legal aid is usually not available to these women, so it is fairly important that they have someone in 
the court to provide them with assistance.  This magistrate said that the helper from the refuge could not be in the 
court and certainly could not take notes, so that person had to leave.  I put in place some regulations that dealt 
with that issue.  It is a serious problem and it should be dealt with in the Act, and now it will be.   

Proposed section 27(4) provides that the hearing is to be heard in closed court.  That is important because 
members of the Press thought it was a wonderful opportunity to report great stuff.  If a matter is heard in the 
Family Court, they cannot report on it.  However, if a matter is heard in the Court of Petty Sessions, they can get 
some juicy material.  The proposed section goes on to provide -  

. . . the person seeking to be protected is entitled to have near to him or her a person, or more 
than one person, to provide support.   

(5) A person to provide support is to be approved by the court and is not to be a person who is a 
witness in, or a party to, the proceedings. 

More importantly, this Bill makes it clear that affidavit evidence can be used.   

A very important new provision is proposed division 3A, which will allow police officers to make police orders.  
This was an idea of mine and to a large extent it resulted from problems with telephone orders.  I mentioned 
earlier that the idea for telephone orders was a good one.  It worked for about a month, but then the magistrates 
got so tied up in procedures and took ages on the telephone that it was almost impossible for police officers to 
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get a telephone order.  This is a good provision, particularly for Aboriginal domestic violence.  Many Aboriginal 
women are subjected to domestic violence after their partner returns home inebriated and beats them up.  These 
women do not want their husband to be removed permanently from the home, but they want respite.  They want 
the capacity to wait until that person sobers up, gets rid of his hangover and is a bit more benign.  Many 
Aboriginal women do not seek the assistance of the courts because they do not want their spouses permanently 
excluded.  This provision will allow the police to immediately make an order.  Another advantage of this 
provision is that I hope the police will start to take a much more proactive stance.  The police, unfortunately, 
have not done what has been done in the eastern States; that is, they have not been the applicants.  Another 
provision in the Bill will encourage that.  If the police can be a bit more proactive in separating the parties and 
help them along the way, we will make a big difference to the level of domestic violence in our community.   
There is a basis upon which a police officer can make an order; that is, if he has a reasonable belief or a 
reasonable fear, he can make an order necessary to ensure the safety of a person.  That is really what we should 
ensure happens.  Proposed section 30A states -  

(2) A police officer may make a police order whether or not an application for an order has been 
made. 

(3) A police officer must not make a police order if a telephone application has been dismissed . . .  
I suspect that we will see the end of telephone applications, because I think they really are a dead letter.  The 
proposed section goes on to outline the matters that police officers must take into account.  Again, I think they 
are all very sensible.  It also sets out the restraints that may be imposed, which, again, I think are very sensible.  
Proposed section 30D provides that children are not to be restrained and how they are to be dealt with.  The good 
thing about police orders is that there is every chance that the police can deal with the person then and there.  
One of the problems with restraining orders is that often the police officers cannot find the person, because he 
keeps flitting around, is maybe stalking somebody, and then vanishes.  The police need to grab that person while 
they have him and serve him with the order so that the order can take effect.  The problem has been that when a 
restraining order is made, it does not take effect until it is served, and that can be two, three or even four weeks 
later.  Even in the ordinary course of things it can be two weeks later, but if the person does not make himself 
available, it can be even longer.  Orders expire.  In some cases, a police order will not need to continue directly 
into a restraining order.  That will apply in particular to Aboriginal people.  The main remedy will be given by 
the police order.  In other cases, the police order may need to proceed straight into an application for a 
restraining order.  Again I ask the minister to consider this matter while he considers the rest of the issues.  If a 
policeman within the period of a police order makes an application for an extension of that order, it should be 
capable of being extended on the spot.  There needs to be something in the police order that provides that the 
order is for a certain duration; however, if an application is made for a restraining order, it may be extended by 
the court and it is the person’s duty to be there.  It may require two kinds of police order: first, an order that is a 
police order and that is it; and, secondly, an order that constitutes the commencement of the process.  The police 
order would provide that a person is ordered not to do something for a period and is to appear before the court on 
this day, and if that person does not appear, the order may be extended in his absence.  There is a real flaw in the 
system.  There is a gap between making the application and granting the interim order.  Perhaps the minister can 
consider that matter.  We may be able to allow a police order to include a provision that the application for an 
order against a person has commenced and the person is to return on a certain day, and if that person does not 
attend, the order will be made in his absence.  I note that there will be a review of this proposed division.  That 
will enable this provision to be looked at.   
It would be appropriate to get all the other things out of the way at the time the order is caused to be served on 
the person to be bound by it.  A provision will now allow the person to be detained while the police are serving 
him with a telephone order.  That was another problem with telephone orders.  The police needed the person to 
be there.  What is the point of making an urgent application for a restraining order if that person leaves and the 
police cannot serve the order on that person for a couple of days or weeks?  Proposed division 3A recognises the 
point that was raised earlier; that is, the type of order a person applies for.  There may be a good part in the 
approach that has been followed, because proposed section 35A states -  

A court is not to make a misconduct restraining order unless it is satisfied that the person seeking to be 
protected by the order and the person bound by the order are not in a domestic relationship with each 
other. 

This clause will not be picked up by my amendment but will be picked up by the amendment proposed by the 
minister, which is a good thing.  It is one of the very few that I think are absolutely essential, and it would be a 
good thing to have.  Perhaps we can think of some way around this to achieve the result required by the minister.  
Some of the other clauses are machinery provisions, but amendments to division 3, which deals with evidence, 
are more important.  This has been another problem.  Proposed section 44A provides that ex-parte hearings are 
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not covered by the rules of evidence, and that the court may inform itself on any matter in a way it considers 
appropriate.  That is quite correct.   
Proposed section 44B provides for access to affidavit evidence.  I do not think that has been written quite 
correctly.  One of the problems was that people would apply and would not receive a copy of the affidavit.  It 
also applied when a person was applying to have the order set aside.  A strange situation arose in which a person 
applied for leave to apply to set an order aside, but when the hearing came around, the person did not have the 
affidavit on which the application for leave was based.  Many of them contain lies, which people have been able 
to get past the magistrate in the first place to get leave.  I knew a case of a man who went to five or six 
magistrates applying for leave, and each one knocked him back on the basis that there were no grounds for 
applying for leave to set aside a final order.  He finally found a magistrate who would grant leave.  The question 
is how on earth he was finally granted leave and what was in the affidavit that enabled him to get it.  It did not 
have to be served; he did not have to be provided with a copy of it.  The person who had the order had no idea of 
what the evidence was that was given in support of the application to set aside.  That has now been changed. 

Proposed section 44C is also very important.  Proposed section 44C(1) reads - 

If in any proceedings under this Act a respondent, or a person who is bound by an order - 

(a) is not represented; and 

(b) wishes to cross-examine a person with whom the examiner is in a domestic 
relationship, 

the court is to order that the examiner - 

(c) is not entitled to do so directly; but 

(d) may put any question to the person to be examined by stating the question to a 
judicial officer or a person approved by the court,  

and that person is to repeat the question accurately to the person to be examined. 

One of the terrible things about these hearings is that some people delight in the opportunity to leer at and be 
rude to the person seeking the order and generally give them a hard time.  It is all part of the process, and it is 
well-established.  Pathé and Mullen provide evidence of how people use legal proceedings to stalk other people.  
It is a rather frightening prospect that we have a system that enables them to do so.  This is another very good 
provision.   

A new section 48A will be inserted by clause 31.  It reads - 

(1) In an application to cancel a restraining order made under section 45(1)(a) the applicant may 
indicate that he or she wishes to have the application heard in the absence of the person who is 
bound by the order. 

(2) If the applicant wishes to have the application heard in the absence of the person who is bound 
by the order, the clerk is to fix a hearing for that purpose. 

This proposed section refers to the person protected by the order.  I am more concerned about the situation in 
which the other party wishes to cancel the order.  A way that was set up was that the application would initially 
be ex parte, which is fine, but the court then decided the matter as to whether they should have leave.  It was far 
more important that a person had the capacity to apply for an initial right to be heard, and that the actual 
application for leave should be before the magistrate with the person to be protected present.  If that provision is 
not made, the problem is that there may be very good argument for leave not to be granted, but the leave has 
already been granted.  That is a very unsatisfactory situation.  Section 45(1) of the Restraining Orders Act 1997 
reads, in part - 

An application to vary or cancel a final order may be made by - 

(a) the person protected by the order;  

. . .  

(c) the person bound by the order. 

Section 46 of the Act reads - 

(1) If a person who is bound by a final order makes an application under section 45(1)(c) the clerk 
is to fix a hearing at which the court will consider whether to grant leave for the person to 
continue the application.  
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(2) The hearing fixed under subsection (1) is to be held in the absence of the person for whose 
benefit the order was made. 

(3) If the person who is bound by the order does not attend a hearing fixed under subsection (1) 
the court - 

(a) if it is satisfied the person was notified of the hearing, is to dismiss the application; or 

(b) otherwise, is to adjourn the hearing. 

(4) Subject to subsection (3), at a hearing fixed under subsection (1) the court —  

(a) if it is satisfied there has been a substantial change in the relevant circumstances since 
the final order was made, is to grant leave . . .  

That causes enormous problems because it leaves out the question of whether a person should have leave.  That 
has been changed to pick up the process that was included in the Vexatious Proceedings Restriction Act 2002.  
Instead of granting leave, the process grants leave for the person to continue the application.  I came up with this 
procedure for the Restraining Orders Act 1997, but it was not included in that Act.  Then it was included in the 
Vexatious Proceedings Restriction Act and now it is being put back into the Restraining Orders Act.  Leave is 
granted to continue an application, and then that person has the opportunity to come to court and oppose the 
application on the facts of substantial change.  We were finding that people talking bulldust stories would get 
themselves leave, and then once it got to the hearing, the person protected by the order had no capacity to 
challenge whether leave should have been granted.  I gave the example of the man who went to five magistrates.  
He must have been telling fibs somewhere along the line.  We changed the form so that the person had to say 
what all the previous applications were, because what tended to happen was that a person would move from 
magistrate to magistrate, and the fifth magistrate had no idea that four earlier applications had been knocked 
back.  It is a very important change.  The procedure was already there but the Act is now better for dealing with 
these problems. 

Correcting minor errors in restraining orders, as is provided in clause 33, is important, of course.  There are also 
some specific provisions relating to children and the evidence of children.  These are very important.  Proposed 
section 53A has picked up a provision from the Family Court Act; namely, that a child is not to give oral 
evidence in any proceedings under this Act unless the court makes an order.  This is very important.  The 
number of times parents try to use young children on either side of the argument is just not right.  Now the 
children are being kept out of it just like in the Family Court, and that is how it should be.  It also deals with the 
giving of evidence, cross-examination by unrepresented persons and admissibility of representations made by 
children.  These are good family-type changes that should be there.  Of course, a child is not allowed to be 
summonsed without the leave of the court.  Again that is a very good measure.  

There are changes to the matter of defence.  There was a big problem with consent.  It was a very vexatious area.  
It might seem on the face of it an attractive defence, but it could cause enormous problems.  I still think there is a 
problem with using primary dispute resolution methods as defined in section 47 of the Family Court Act.  That 
has been abused.  Proposed division 3A deals with police functions.  Police are being given a positive role, and 
this is an excellent statement of what they should be doing.  It allows them entry.  Importantly, proposed new 
section 62C states - 

After an investigation referred to in section 62A, or after entering or searching premises . . . a police 
officer is to make - 

(a) an application for a restraining order under section 18(1)(a) or 25(1)(b); 

Hooray!  This has been the single strongest reason in other States for getting major changes for control over 
domestic violence.  Instead of the police saying that domestic violence is a civil matter and the problem of the 
victim, they will now be obliged to act.  It is about time.  It is a pity that it must be written into an Act of 
Parliament.  It is something that the police should have changed but they did not.  Secondly, the proposed new 
section continues - 

. . . a police officer is to make - 

(b) a police order or; 

(c) a written record of the reasons why he or she did not take either of the actions set out in 
paragraph (a) or (b).   

The Bill then deals with the automatic granting of restraining orders in violent personal offences.  Again, it has 
been an absolute horror for people who have been the subject of a violent personal offence to then have to get 
another restraining order.  It is extraordinary that it is not a permanent restraining order that says, “You may not 
do it.  Don’t go anywhere near that person.”  Victims have had to get restraining orders when people have been 
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released from jail.  That is particularly extraordinary when the provision could be put into a parole order.  Of 
course, when the person completes the parole order he or she is then completely free.  However, why should a 
victim be revictimised by having to reapply for a restraining order?  The courts had the power to make them 
permanent; now under this legislation they will be compelled to.  That, again, is a very important change.  There 
are a number of very important provisions in this Bill.   

Proposed new section 70 states, in part - 

. . . a court is to ensure that any information that would, or would be likely to, reveal or lead to the 
revelation of the whereabouts of - 

(a) a party to proceedings under this Act; or 

(b) any person who gives evidence in proceedings under this Act, 

is not disclosed by the court - 

This is another problem.  The disclosure of such information by the court has given people the opportunity to 
find out where a victim lived.  A person convicted for stalking a victim was able to use the court proceedings to 
find out the address of the victim.  The Bill provides for significant penalties for people who publish 
information.   

Another very important change to the legislation will free police from orders for costs when they are the 
applicants in a case.  That was the biggest aspect of the legislation that prevented police from taking action in the 
past.  The police would liked to have taken action but would have been in trouble with their supervising officers 
if a costs order had been made against them.  Therefore, the biggest single motivation that police had for not 
doing what they should have been doing was a financial one.  I am pleased to see that provision has also been 
removed.   

The Bail Act will be amended to give a police order similar status to that of a restraining order.  We might debate 
that provision, but I believe it is appropriate.  A similar change will be made to circumstances of aggravation in 
the Criminal Code, which I dealt with earlier.  Similarly, the phrase “domestic relationship” is defined. 

Members will find that most matters that arose in the course of investigations by the committee, of which Hon 
Barbara Scott and Hon Giz Watson were members, have been picked up in the Bill.  That does not mean it is a 
perfect Bill; it does not mean that we have not got some things wrong; and it does not mean that we do not need 
to keep the legislation continually under review.  I am sure each of those matters apply.  However, I would say 
this is a pretty good fist of an attempt to meet all the outstanding recommendations of that committee and all the 
matters that came up in the course of the investigations of the previous restraining orders legislation.  I 
congratulate the Government for bringing forward the Bill.  The Opposition will certainly ensure that it passes 
this Parliament as soon as possible.  It is good legislation, which I hope to see in operation as soon as possible.  I 
commend the Bill to the House. 

HON GIZ WATSON (North Metropolitan) [11.04 am]:  The Greens (WA) too will support this Bill.  Indeed, 
we believe it is good legislation.  It will make some adjustments to family and domestic violence legislation that 
have probably been needed for quite a long time.  This issue is one that I have taken a strong personal interest in, 
both before and since I became a member of Parliament.  I particularly appreciated the opportunity in the 
previous Parliament to be involved in the issue of restraining orders.  I found that a very difficult and engaging 
topic in trying to get the right balance in this area of law.  It is good to see some of that work flowing through to 
legislation, although it has taken a while. 

Hon Peter Foss:  The drafting is good.  It was worth waiting for to get good drafting. 

Hon GIZ WATSON:  Sure.  I have personally had some input, with both this Government and the previous 
Government, in ensuring that the issue of family and domestic violence receives the attention that it should.  For 
me, and I am sure many people, it is often a hidden matter that should not be hidden, not least because it affects 
many people but also because it is the hidden underbelly of many societies.  The Parliament has a very important 
job in trying to redress domestic and family violence to protect victims and survivors.  Governments must 
prioritise the issue of dealing with relationship disputes in a non-violent way, not only in the strict legal sense but 
also as a community, so that they do not create enormous distress to victims and cost to the community.  
Legislation is part of that, but other matters need to be challenged, such as society’s attitudes and traditions. 

It is important to reinforce the impact of family and domestic violence on victims to get some sort of scope on 
the issue.  I refer to a fact sheet of June 2004 from the Victorian health department titled “The health costs of 
violence: Measuring the burden of disease caused by intimate partner violence: A summary of findings”, which 
states at page 10 - 
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There is increasing recognition internationally that intimate partner violence is a common problem with 
serious health, social and economic consequences for women, their families and communities.  Women 
are more vulnerable to intimate partner violence than to violence in any other context . . . and are 
overwhelmingly more likely than are men to be the victims of this form of violence . . . and to suffer its 
health consequences . . .    

I will clarify the definition of the issues the findings deal with.  In the Department of Justice’s final report of 
2004 on a review of legislation related to domestic violence is a summary that is worth putting on record in the 
context of domestic violence in society.  Page 12 of the report reads - 

Family and domestic violence is a serious crime that challenges society at every level.   

For individual victims, domestic violence can harm their physical and mental health, diminish their 
ability to work, and impinge upon their relationships with family and friends.  Victims frequently feel 
powerless and lose their sense of self-worth, and may turn to alcohol or drug abuse as a way of coping 
with their perceived inadequacies.  In many cases the consequences of domestic violence are fatal, with 
spouses or family members committing around 45% of all murders in Western Australia.  There is a 
particular problem with respect to female homicide, with relatives committing about 70% of all female 
murders in Western Australia.  

On a broader level, domestic violence threatens the core family unit, and negatively impacts upon all 
family members, not just the primary victim.  Domestic violence is particularly detrimental to children.  
Children exposed to violence in the home can experience serious emotional, behavioural, 
developmental, and academic difficulties, and in that environment, may learn that violence is an 
acceptable solution to a variety of problems, and a normal way of exerting power and control.  This can 
create a cycle of violence where abused children become perpetrators of violence inside and outside 
their own relationships later in life.  

I emphasise that point.  If there is anything we should aim to achieve it is to break that cycle.  Unfortunately, 
statistics bear out that people who perpetrate violence were often either subjected to it or witnessed it in their 
own youth.  One of the merits of this Bill is that it gives weight to that particular phenomenon.  The report 
continues - 

In the wider community, domestic violence creates serious social and economic problems in addition to 
the major cost in human trauma and dislocation.  While the financial detriment caused by domestic 
violence is difficult to quantify exactly, it is estimated that it costs Australian society billions of dollars 
every year in labour, health, legal, welfare, police, and social services expenses.  Domestic violence 
erodes valuable medical, legal, judicial, police, and community resources in a way that is not 
comparable to any other crime.   

I guess that is also one of the reasons I am very passionate about this issue.  Public debate about crime and the 
costs of crime often revolve around very public criminal offences.  If we want to do something to reduce the cost 
of crime in the community and all the attendant costs in health and legal expenses, not the least of which is 
incurred in police time, the emphasis should be placed on addressing family and domestic violence.  

I have raised in this place before some of the mythology around personal violence, particularly homicide, which 
focuses on the more public offences.  As this report confirms, an enormous burden is carried by families 
involved in domestic violence.  In addition, it is well documented that acts of family and domestic violence are 
often under reported for several reasons.  On page 17 of the Victorian Department of Health’s facts sheet under 
the heading “Prevalence of intimate partner violence”, it reads - 

The prevalence of intimate partner violence is notoriously difficult to determine.  Studies consistently 
show that compared with victims of other forms of violence women affected are: 

•  Less likely to disclose  

•  Less likely to report to the police  

•  Less likely to go to court  

•  Less likely to seek support  

•  Less likely to name the act as violence.   

This is due to a number of factors, including fear of reprisal, shame and secrecy surrounding this type of 
violence, women’s ongoing economic or social dependence on a male partner, the trivialisation of 
intimate partner violence and women’s belief or fear that they may not be taken seriously.  
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It is fair to say that there has been a significant shift, certainly in the past 30 years, with the feminist movement 
that started in the 1970s aimed at encouraging women to acknowledge that violence was occurring within 
families and at trying to break down the stigma associated with it.  A shift has occurred to a degree and women 
and children are raising the issues and acknowledging that they are subject to domestic violence and are seeking 
help.  However, it is a frustratingly slow process.  We need to do much more to make it easier for victims and 
survivors of domestic violence to get the help they need and, indeed, to persuade the perpetrators to address their 
offending behaviour.  

I will talk about the statistics on the prevalence of domestic violence, not the least because in examining this Bill, 
I undertook to consult a range of groups involved in this issue, such as women’s refuges, men’s groups, the 
Women’s Council for Domestic and Family Violence Services and community legal centres, to name a few.  I 
want to respond to some of the correspondence I have received about this Bill, because much as I appreciate 
receiving feedback, some of the feedback from men’s groups disturbed me quite deeply, given that one group 
believes that this legislation is discriminatory against men and that it is a myth that women are overwhelmingly 
affected by domestic violence.  Some of the correspondence that concerned me came from the Men’s Advisory 
Network, which purports to be an umbrella group for men’s groups.  Therefore, I felt that I should put my 
concerns and response on the record.  That group indicated that men were equally, if not more, affected by 
family and domestic violence than women.  For the sake of clarification, the following are the facts and figures 
from the Department of Health’s leaflet on family and domestic violence dated January 1998 headed “The 
Facts” - 

•  Nearly half of the Australian population personally knows either a person who has committed 
a family and domestic violence crime or is a family and domestic violence survivor.  

•  At least one-in-three Australian families are affected by family and domestic violence.  

•  Family and domestic violence occurs in families from all socio-economic backgrounds and all 
cultural groups; it is a serious problem in both the city and the country.  

•  Family and domestic violence is frequently of a severe and prolonged nature, and may escalate 
in intensity over time.  

•  Nearly one-in-three serious assaults against women in this State are committed by the spouse 
and about 46% of all female homicide victims have been killed by their spouses. 

•  At least 95 per cent of abusers are men, and those experiencing family and domestic violence 
are overwhelmingly women and children.   

•  Four per cent of relationships experience ongoing chronic violence.   

•  Child abuse is 15 times more likely to happen in families where family and domestic violence 
are present.   

The Women’s Council for Domestic and Family Violence Services of WA has also produced a fact sheet, which 
reads -  

125 females of all ages are murdered each year in Australia, with the greatest risk of homicide 
victimisation for females being between the ages of 21 and 23 years.   

Male offenders were responsible for killing approximately 94% of adult female victims.   

The likelihood of a woman being killed by a male stranger is very slight-each in Australia fewer than 14 
women are killed by a man that they do know.  Nearly 3 in 5 of all femicides, defined here as killing of 
women aged 15 years and over, occur between intimate partners, and nearly all of these are as a result 
of a domestic altercation.   

When a woman is killed, she is most likely to be in a private residence.   

Almost 60% of women are killed by an intimate partner. 

In comparison to women, only 11% of men were killed by an intimate partner, with the majority (84%) 
of these offenders being female.   

It is interesting to note - 

The first 2-3 months following separation is the period when women are most at risk to be killed.   

. . .  
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In an intimate context, approximately 90% of femicides victims were killed as a result of ‘altercations 
of a domestic nature,’ referring to general domestic arguments, desertion or termination of an intimate 
relationship, and jealousy and/or rivalry.   

Perhaps that is a sufficient response to the allegations that family and domestic violence does not 
overwhelmingly affect women and children.   

Hon Peter Foss:  You do not need to be a rocket scientist to work that one out.   

Hon GIZ WATSON:  That is why I felt it was important to put it on the record; it is a matter that is of grave 
concern to me.  An e-mail I received from the Men’s Advisory Network about this Bill reads - 

Public Policy 
The Bill is gender neutral.  However, the current public policy and practices assume that all perpetrators 
are males and all victims are females.  Hence, the need for a review of public policy so that services are 
provided to reduce the incidence of women using violence against their partners and children, plus 
increase the services that are available to support male victims.   

The attached submission by the Lone Fathers Association on the ACT Protection Orders legislation 
provides a comprehensive analysis of the shortcomings of the current family and domestic violence 
practices in the ACT.  Much of the material is directly relevant to the situation in Western Australia.  It 
states that:  

The myth that domestic violence is “overwhelmingly perpetrated by males” leads to a general suspicion 
and lack of sympathy for men involved in domestic violence as victims, and also a great reluctance on 
the part of men to declare their victimhood, for the reason that they expect that they will receive little 
help and may even by automatically blamed for the violence.   

I concede that men are victims and survivors of domestic violence in a small number of cases, and I agree that no 
doubt it is even more difficult for men to come forward and disclose that they are victims.  I can see that that 
area probably needs more attention.  However, in terms of statistics and a public policy response, 
overwhelmingly it is women who need the assistance to escape situations of family and domestic violence.   

Last night, I took the time to read that Australian Capital Territory document.  It was full of allegations that were 
unreferenced, and an enormous amount of material from the United States, which I found of very little relevance.  
I considered that submission, but I am afraid I could not give any weight to it.  Unfortunately, I received similar 
sort of correspondence from Mr Brian Taylor from Reliable Parents.  He made the similar allegations that the 
plight of men was not being adequately addressed.  His correspondence states -  

There appears to be evidence to suggest that in the context of relationship breakdown, the imbalance of 
power created by the RO is a leading cause for intimate homicide.  Thus the new Act will increase the 
likelihood of intimate homicide.   

Again, I found that fairly disturbing.   

Hon Peter Foss:  Let me have my way and I will not kill you. 

Hon GIZ WATSON:  That is right, and that is probably where that leads us.  On the issue of attitudes about 
family and domestic violence, it is important to note that although we can achieve a fair amount with legislation, 
and this Bill will be very welcome change, it has clearly been identified that the operational or the 
implementation side of the legislation is also vital.  The approach by the police in particular has been reviewed 
and analysed, and the Ombudsman’s report of 5 September 2003 made some observations about how police 
operations and attitudes could be addressed.  The issues with regard to restraining orders, which was also 
mentioned in the Ombudsman’s report, is that the application of the law when attending a family and domestic 
violence incidence initially in a timely and efficient manner, reporting adequately and the use of restraining 
orders was applied very unevenly depending on the police district.  That indicates, and it has been identified, that 
the attitude of the police officers, and certainly the senior police officers, involved is a significant factor in 
whether the law can be effectively applied to provide the protection and assistance that people experiencing 
family and domestic violence require.  I acknowledge that significant changes are occurring on this matter within 
the Police Service, and I congratulate the Police Service for, by and large, taking this issue more seriously and 
putting in the training and procedural consistency to ensure that the law can be applied effectively and in a 
timely fashion.   

Hon Peter Foss talked a little about the history of this Bill, so I will not revisit that ground and discuss the work 
that has been done to lead up to this, other than to say that I acknowledge the degree of consultation and detail 
that has gone into the drafting, which has resulted in a good piece of legislation that has multi-party support.   
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Hon Nick Griffiths:  I am very interested in your use of the terminology.  Without entering into a debate that we 
will have in a few weeks, Hon Peter Foss has put forward the proposition that the word “family” be used.  The 
word “domestic” is already in the Bill and you have used the phrase “family and domestic”.   

Hon GIZ WATSON:  Yes.  I am reflecting the language that is generally used, as I understand it, in the non-
government organisation sector at least.  The term is a bit cumbersome -  

Hon Nick Griffiths:  That is something we can reflect upon and perhaps come up with a solution in a few weeks. 

Hon GIZ WATSON:  My most recent discussion of this was when I hosted a round table at Parliament House in 
response to the horrific number of domestic homicides this year.  Some discussion took place about terminology, 
and the term “family and domestic violence” seemed to be the consensus of the people who attended that round 
table. 

Hon Peter Foss:  It is a bit of a mouthful. 

Hon GIZ WATSON:  It is, yes.  The Greens (WA) heartily support the Bill.  We believe that the consultation 
process has been thorough and that there has been a good evidence-based approach to the legislation.  I put on 
the record that I appreciate the work that is done in this area.  An enormous amount of energy and goodwill goes 
into trying to redress family violence.  The Bill will provide greater protection for women and children.  It will 
increase police powers to initiate on behalf of women orders for 24 to 72 hours.  We support all these aspects of 
the Bill.  Increased penalties will be imposed for breaches and aggravating factors, such as children being 
present.  This is a welcome recognition of the impact on children of family and domestic violence.  It will allow 
the courts to be closed and the use of affidavits and court support for victims.  The ability to issue lifelong orders 
in extreme cases is also strongly supported.  We also support the provision that people within an intimate 
relationship can apply for only a violence restraining order and not a misconduct restraining order.  The 
distinction made in the Bill between domestic and non-domestic relationships and the inclusion of emotional 
abuse are very welcome.  The issue of police orders is a novel approach, but one we will support given a number 
of issues, in particular application by phone for restraining orders, which was obviously made available under 
previous legislation but not taken up with enthusiasm. 

Hon Peter Foss:  It was not an overwhelming success. 

Hon GIZ WATSON:  It was not.  A number of comments have been made about why that might not have 
worked.  The police order seems to be a new attempt to deal with immediate crisis situations.  We support the 
amendment.  I understand that police orders will be reviewed after 12 months.  Because the orders will be giving 
considerable powers to the police, I believe it is appropriate that the review assessing their effectiveness be fairly 
soon after they are implemented.   

The Bill also removes the defence of consent with regard to a breach of a restraining order.  We support that 
provision as well, recognising that apparent consent in cases in which breaches occur is often obtained by 
coercion or intimidation.  This provision will make the issue much clearer.   

Hon Peter Foss:  It is also an area of abuse sometimes when women give consent and then complain.  I think it 
has been a real problem.   

Hon GIZ WATSON:  That is a reasonable point.   

The Bill also creates a statutory duty to investigate complaints.  This will go a long way towards requiring the 
police to investigate and will counteract the situation that was prevalent before; that is, the inconsistent approach 
to complaints of domestic violence, depending on particular police, or divisions or districts of the Police Service.  
The Greens (WA) default position on police powers of entry is that we are generally very cautious, but in this 
case we support the expanded powers of entry. 
I will address some specific clauses to which I am considering at this stage introducing some amendments.  The 
first is clause 12 which deals with the past history of restraining orders for both parties.  Clause 12 of the Bill 
proposes to insert a new subparagraph (da) into the Act, which will require the court to have regard to the past 
restraining order history of both the respondent and the person seeking to be protected.  This could be helpful in 
situations in which a perpetrator of domestic violence applies for a restraining order against the victim.  The 
court could look at whether restraining orders have been made against the applicant, which might cause the court 
to query whether a restraining order should be granted.  However, I am concerned that this provision could be 
used by more conservative magistrates as a reason for refusing to grant a restraining order, when an applicant has 
made several prior applications but has not pursued them beyond obtaining an interim order; that is, an applicant 
has applied several times in the past but never proceeded to a final hearing and, therefore, has brought a frivolous 
application and wasted the court’s time.  It is very common for people involved in domestic violence to apply for 
and obtain an interim order but to not proceed further, for a number of reasons, including fear, coercion, lack of 
support, bad experiences in court, the immediate crisis being over, and so on.  This does not mean that the 
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violence was not real or that the application was frivolous or vexatious.  This provision may not be picked up 
and used in this way, so my concern might be addressed by some qualification to clause 12 along the lines, for 
example, of making allowance for the many legitimate reasons that a person making an ex parte application may 
not proceed to a final hearing.  The fact that an applicant has previously made an application for a restraining 
order but has not proceeded to a final hearing should not be taken in or of itself as a reason for not granting an 
order.  I ask members to consider that matter.   
Clause 29 deals with leave to vary or cancel when there is a reasonable cause for non-attendance.  This clause 
was inserted so that there would be some provision for people who missed hearings or were absent through no 
fault of their own when final orders were made.  This provision is for some mechanism to have orders set aside 
and the matter effectively reheard.  I support the provision.  However, it provides no time limit or requirement 
for the person to vary or cancel the order within a reasonable time.  I suggest that a provision for 21 days or such 
period as a court directs or considers reasonable is needed, and a requirement that such an application be made 
within a reasonable period.  That would be consistent with the general principles of timeliness, certainty and 
procedural fairness.   
Also with regard to clause 29, under the present Act, the inability to vary or cancel an interim order has caused 
unnecessary hardship and has led to substantial injustices occurring in a small number of cases, especially when 
country justices of the peace have made orders or when, in hindsight, an applicant has clearly perjured himself or 
misled the court.  The ability to vary or cancel an interim order can potentially open a can of worms.  It may 
leave it open for all persons against whom an interim order has been made to apply to vary or cancel the order, 
which would put a lot of pressure on the applicant and undermine the operation of the restraining order process.  
That process is intended to provide a measure of intermediate or interim protection to people at risk so that they 
will not be under coercive pressure.  For this reason, although I support the ability to amend interim orders, it is 
important that it be carefully prescribed.  I believe that the ground that the interim order would cause 
“unnecessary hardship” may be too broad and potentially open to abuse.  I suggest that consideration be given to 
a further qualification to this provision along the lines of “unnecessary and substantial hardship”, and that the 
matter be such that it should be heard as a matter of urgency as an additional qualifier.   
Hon Peter Foss:  That is the solution, isn’t it - to hear it as a matter of urgency? 
Hon GIZ WATSON:  Yes.  I raise that matter and seek members’ consideration of the possible inclusion in that 
clause of that qualification.   
I refer now to the test for variation to or cancellation of hearings after leave has been obtained by a person bound 
by an order.  I suggest that a new clause is needed.  It would be very useful for provisions to spell out what is the 
test for a person bound by an order at that hearing once he had obtained leave.   

Hon Peter Foss:  Can you explain that?   
Hon GIZ WATSON:  Okay.  The current Act provides that a person who is bound by an order and wishes to 
vary or cancel it must obtain leave on an ex parte basis before the hearing is listed.  This is intended to prevent 
the situation arising whereby a person bound by an order could drag the person with an order back into court on 
a spurious application.  However, the Act has always been silent on what is the test law at the subsequent hearing 
attended by both parties once ex parte leave has been obtained by the person bound by the order.   
Hon Peter Foss:  That was a real problem because you might get them there on the basis of new circumstances 
that never came up thereafter.   

Hon GIZ WATSON:  I will give members more of an explanation.  Some magistrates have interpreted the Act to 
mean that once leave is obtained, the test for the subsequent hearing - as at the final initial hearing - is simply 
whether there are grounds for an order.  In essence, this approach means that once leave has been obtained, 
which is based on untested ex parte evidence, the onus is on the person with an order to justify why an order 
should be made.  Further, this does not give the person with the order the opportunity to challenge the evidence 
upon which leave has been granted.  This seems at odds with the requirements of natural justice.  Perhaps when 
we are in committee, we can discuss whether there are ways to address that.   
The next issue I want to raise concerns the automatic provision of respondents’ criminal records and prior 
restraining orders made against them.  Perhaps a new provision is needed.  It would be very helpful if a provision 
said that a respondent’s criminal record will be automatically provided to a court for interim and final hearings.  
That is my proposition.   

Hon Peter Foss interjected.   

Hon GIZ WATSON:  It might have been.  It has been a little while since we did that.   

Hon Peter Foss:  It rang a bell when you said it.   
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Hon GIZ WATSON:  Okay.  I seek the minister’s clarification about whether there is a review provision.  If not, 
I simply raise the point that a review process should include consultation with the sector and that it be done 
within a three-year period.  I am not sure whether the legislation includes a set review period.   

Hon Nick Griffiths:  Does that need to be legislated for?  I would have thought it would be a matter of 
administration.   

Hon GIZ WATSON:  I do not mind, as long as it is on the record.  Sometimes we do prescribe a review period in 
legislation.   

Hon Nick Griffiths:  We do.  It has been a fashion for a number of years but I don’t think it adds anything to 
legislation, as a general rule.   

Hon GIZ WATSON:  Okay.  My final point -  
Hon Nick Griffiths:  If the member wants an extension of time, I am sure members will accommodate it.   
Hon GIZ WATSON:  I can probably neatly finish in the 45 minutes, but I thank the minister.   
Proposed section 62B deals with police officers’ powers for the entry into and search of premises if domestic 
violence is suspected.  If the police have reasonable suspicion that an act of domestic violence was committed 
prior to an officer’s arrival, the officer may, with the approval of a senior officer, enter and search the premises.  
A senior officer is an officer above the rank of inspector.  I understand that the only rank above inspector is 
district superintendent.   
Hon Peter Foss:  It is “of or above”, isn’t it?   
Hon GIZ WATSON:  Is it?  Perhaps I have not read that provision in enough detail.  The point I am making is if 
that is the case, accessing an officer of that rank in country regions is problematic.  Often on weekends the 
officer in charge of a large country region may be only a senior sergeant.   
Hon Peter Foss:  It is “of or above”, but I think we made a change in the hoon legislation to make an exception 
for the country districts.   
Hon GIZ WATSON:  Therefore, some clarification would be useful on whether an officer can access an officer 
of sufficiently senior rank to carry out that procedure.   
Hon Peter Foss:  It is “of and above”.  We could do the same as we did in the hoon legislation.   
Hon Nick Griffiths:  That matter will be given further consideration during the recess.   
Hon GIZ WATSON:  I thank the minister.   
They are the specific points I wished to raise.  I am considering moving some amendments to the legislation.  I 
apologise that the amendments are not on the notice paper at this stage but, hopefully, they will be made 
available soon.  I will finish by congratulating the Government on this Bill.  By and large, the approach the 
Government has taken to this area is commendable.  I emphasise that the issue of resources is very much a part 
of ensuring that we can adequately redress family domestic violence and support survivors of family and 
domestic violence.  We can change the current legislation - and this Bill will greatly improve it - but tackling the 
issues of education and attitudinal change will probably make even more substantial changes in society on this 
matter.  I encourage Governments of both shades to provide the required amount of resources to deal with family 
and domestic violence so that, hopefully, our community will become less violent and fewer people will suffer 
from family and domestic violence.   
Debate adjourned, on motion by Hon Nick Griffiths (Minister for Housing and Works). 
 


